
 
 

 

 

 

 

CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE:  

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 

07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the 

Court day preceding the hearing, notice is given of an intent to argue the 

matter as set forth herein. Counsel or self-represented parties must email 

Department 07 to request argument and must specify, in detail, what 

provision(s) of the tentative ruling they intend to argue and why. Counsel or 

self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude 

any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO 

AND AUDIO CAPABILITY) PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF 

THE TIME OF YOUR ZOOM HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some 

appear by zoom, while others appear in person. CourtCall is not an option for 

law and motion matters due to voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S

09KVXp5UT09 

 

Meeting ID: 161 391 3309                                    Passcode: 478010 

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09


 
 

 

 

 

 

If the parties so stipulate the appearance can be in person (at a time provided 

by the Clerk of Dept. 07) provided that the stipulation is given to the Clerk of 

Department 07 by 4:00 p.m.  

 

 

 

 

 

 

    

1. 9:00 AM CASE 

NUMBER: 

 MSC15-01622 

CASE NAME:  MCMAHON VS HENDRICKS 

 *HEARING ON MOTION IN RE:  FOR ISSUE SANCTIONS OR, IN 

THE ALT, OSC RE: CONTEMPT FILED ON 5/28/21 BY EAST COUNTY 

HOT SHOTS - MOTION RESET PER 8/12/22 MINUTES  

FILED BY:  

*TENTATIVE RULING:* 

 

The motion is denied as premature. The court intends to impose sanctions against 

the Defendant for numerous violations of the Pre-Trial Order and many delays 

caused by the Defendant and/or her counsel. The defendant is liable for those 

sanctions. However, it would take an evidentiary hearing to establish the precise 

amount of those sanctions and also to determine what amounts, if any, are 

payable by counsel rather than the Defendant or whether it is joint and several 

liability. This issue is preserved by the Plaintiff and reserved for the trial court to 

determine. 

 

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes and 

effective 9/12/22. 

 
 

  

 

 

 



 
 

 

 

 

    

2. 9:00 AM CASE 

NUMBER: 

 MSC18-00416 

CASE NAME:  CYRUS G VS YMCA OF THE EAST BAY 

 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADING 

FILED ALSO BY EVELYN VOSS  

FILED BY: YMCA OF THE EAST BAY NON PROFIT CORPORATION 

*TENTATIVE RULING:* 

  

Continued to 9/16/22 at 9 a.m. 

 
 

  

 

    

3. 9:00 AM CASE 

NUMBER: 

 MSC19-02270 

CASE NAME:  KINGERY VS NORGAARD, ET AL. 

 *FURTHER CASE MANAGEMENT CONFERENCE    

FILED BY:  

*TENTATIVE RULING:* 

 

Continued to 9/16/22 at 9 a.m. 

 
 

 

 

    

4. 9:00 AM CASE 

NUMBER: 

 MSC19-02270 

CASE NAME:  KINGERY VS NORGAARD, ET AL. 

 *HEARING ON MOTION IN RE:  RECONSIDERATION TO SET 

ASIDE DISMISSAL CCP 1085  

FILED BY: KINGERY, DONALD 

*TENTATIVE RULING:* 

 

The motion is conditionally granted and continued to 9/16/22 at 9 a.m. The 

conditions are that the Defendant fully comply with the Court order as set forth 

below:  

 

By noon on Tuesday 9/13/22 Defendant is to fully comply with the Courts prior 



 
 

 

 

 

order of serving, without objection, all the discovery responses. By noon on 

9/14/22 Defendant will serve and file a supplemental declaration reporting on 

whether there is now full compliance and is to include a reasonable attorney’s 

fees estimate. By 5 p.m. on 9/14/22 Plaintiff may serve and file a response.  The 

filed copies are also to be emailed to this Department. 

 
 

  

 

    

5. 9:00 AM CASE 

NUMBER: 

 MSC20-01919 

CASE NAME:  PIEDMONT CAPITAL VS TERRY STEPHENS 

 *HEARING ON MOTION IN RE:  SUMMARY JUDGMENT  

FILED BY: PIEDMONT CAPITAL MANAGEMENT, LLC A 

CALIFORNIA LIMITED LIABILITY COMPANY 

 

Plaintiff Piedmont Capital Management LLC’s motion for summary 

judgment is denied. The reasons follow. 

Factual and Procedural Background 

Plaintiff Piedmont Capital Management, LLC (“Piedmont”) brought this 

action against defendants Terry Stephens and Kimberly Stephens to collect a 

debt arising from breach of a home equity line of credit originally issued by 

National City Bank. Defendants answered, generally denying that any debt is 

owed and asserting various affirmative defenses, including that the complaint is 

barred by the statute of limitations and Piedmont violated the Fair Debt Buying 

Practices Act. Defendants also filed a cross-complaint against Piedmont to 

redress its debt collection practices.  

The material facts are largely undisputed. On March 19, 2005, defendant 

Terry Stephens opened an “Equity Reserve Line of Credit” (“ERLOC”) with 

National City Bank, secured by a second deed of trust against property at 2418 

Santa Cruz Court, Byron, California (“Byron Property”). Under the terms of the 

ERLOC, Stephens could draw against a $75,000 line of credit. On the day 

Stephens signed the document, he did not take an advance so there was no 

balance on the line of credit. In order to draw funds from the ERLOC, National 

City Bank gave Stephens checks and a credit card. Use of the checks or credit 



 
 

 

 

 

card resulted in a charge on the ERLOC.  

The ERLOC had no fixed principal balance, no fixed payment amount, 

and the interest varied monthly. Stephens’ first draw on the ERLOC was in the 

amount of $30,000 using a check on or about September 8, 2005. Thereafter, 

Stephens received monthly statements, made monthly payments, and used the 

convenience checks for additional draws. Stephens never used the full $75,000 

credit limit on the ERLOC.  

Stephens experienced financial hardship and National City Bank closed 

the ERLOC in April 2008. Stephens claims he made his last ERLOC payment on 

July 3, 2008. National City Bank charged off the remaining balance of 

$70,018.32 in January 2009.  

The holder of the first deed of trust on the Byron Property foreclosed in 

February 2012. As a result of the foreclosure, National City Bank was “sold out” 

and received nothing on its second deed of trust.   

Piedmont filed this action to collect the debt on September 23, 2020. The 

complaint alleges a single cause of action for breach of contract and attaches a 

Notice of Acceleration of Debt and 30-Day Demand for Payment dated May 14, 

2020.  

Piedmont now moves for summary judgment on the complaint. Piedmont 

argues it is undisputed that defendants breached the ERLOC by failing to pay. 

Piedmont argues the complaint was timely filed under the six-year statute of 

limitations in Commercial Code section 3118 which accrued on May 14, 2020 

when Piedmont accelerated the debt.  

Defendants make five arguments as to why this motion fails: (1) the action 

is untimely under the four-year statute of limitations in CCP section 337; (2) 

acceleration of a debt 12 years after a debtor’s last payment is unconscionable; 

(3) Kimberly Stephens is not an obligor or otherwise liable; (4) Piedmont cannot 

prevail on their Fair Debt Buying Practices Act affirmative defense; and (5) 

Piedmont cannot show it was ever assigned the debt.  

Summary Judgment Standard 

"The party moving for summary judgment bears the burden of persuasion 

that there is no triable issue of material fact and that he is entitled to judgment as 

a matter of law." (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) 



 
 

 

 

 

A triable issue of material fact exists if the evidence would allow a reasonable 

trier of fact to find the underlying fact in favor of the party opposing the motion 

in accordance with the applicable standard of proof. (Id.) 

A plaintiff moving for summary judgment bears an initial "burden of 

showing that there is no defense to a cause of action if that party has proved each 

element of the cause of action entitling the party to judgment on the cause of 

action." (CCP §437c(p)(1).) A plaintiff moving for summary judgment is not 

required to conclusively negate any or all defenses which may have been 

asserted by the defendant but rather is only required to produce evidence 

sufficient to establish each element of the cause(s) of action. If a moving plaintiff 

has met its initial burden, then the burden shifts to the opposing party to show 

the existence of a material factual issue as to the cause of action alleged or the 

defense(s) to it. (Id.) 

Statute of Limitations Issues 

Defendants argue Piedmont is barred from seeking repayment because it 

brought the action more than four years after defendants’ last payment in July 

2008. Defendants rely on the four-year limitations period in CCP section 337, 

which applies to the breach of a written agreement. Piedmont counters that the 

six-year statute of limitations in Commercial Code section 3118 applies.  

The court need not decide which statute of limitations applies. Piedmont 

asserts as a material fact that the six-year statute of limitations accrued on May 

14, 2020 when it sent a notice accelerating the debt. Terry Stephens states in his 

declaration filed in opposition to the motion: “I received debt collection letters 

from various debt collections ‘prior to 2015’ which demanded full payment of 

the balance then alleged to be due on the [ERLOC] account.”  

Declarations and evidence offered in opposition to a motion for summary 

judgment must be liberally construed. (Johnson v. American Standards, Inc. 

(2008) 43 Cal.4th 56, 64.) Liberally construed, Stephens’ statement that he 

received full payment demands “prior to 2015” raises a triable issue of fact 

whether the debt was accelerated at a prior time and whether this occurred more 

than six years before this action was filed.  

Kimberly Stephens, “non-borrowing spouse” 

As an additional reason summary judgment is denied, defendant Kimberly 

Stephens signed both the ERLOC and the trust deed as “Kimberly Stephens, 



 
 

 

 

 

non-borrowing spouse.” Terry Stephens states in his declaration that he was the 

only borrower on the ERLOC and all statements, as well the acceleration notice, 

were in his name alone. This evidence justifies an inference that the parties did 

not intend Kimberly Stephens to be bound and raises a triable issue of fact.  

Conclusion 

Having determined the motion must be denied on these grounds, the court 

does not reach the remaining arguments of the parties. 

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes and 

effective 9/12/22. 

 

 
 

  

 

    

6. 9:00 AM CASE 

NUMBER: 

 MSC21-00592 

CASE NAME:  RAMANUJAN GROUP VS ESQUEDA 

 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  

FILED BY: ESQUEDA, ROBERT 

*TENTATIVE RULING:* 

 

The defendant is order to personally appear by Zoom at 9.00 a.m. Thereafter, the 

court will grant the motion. 

 
 

  

 

    

7. 9:00 AM CASE 

NUMBER: 

 MSC21-01160 

CASE NAME:  MARIA CARAPIA  VS RUI N CARUACHO 

 *HEARING ON MOTION IN RE:  TO SET ASIDE DISMISSAL  

FILED BY: CARAPIA, MARIA CARMEN 

*TENTATIVE RULING:* 

 

Unopposed motion granted. A CMC is set in D-18 for 12/7/2 at 8.30 a.m. 

 

 



 
 

 

 

 

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes and 

effective 9/12/22. 

 
 

  

 

    

8. 10:00 AM CASE 

NUMBER: 

 MSC20-01752 

CASE NAME:  OLIVAS VS SAFEWAY, INC. 

 *FURTHER CASE MANAGEMENT CONFERENCE    

FILED BY:  

*TENTATIVE RULING:* 

 

Hearing is dropped as moot due to the setting of the Settlement Conference. See 

Line #9. 

 
 

  

 

    

9. 10:00 AM CASE 

NUMBER: 

 MSC20-01752 

CASE NAME:  OLIVAS VS SAFEWAY, INC. 

 HEARING IN RE:  MANDATORY SETTLEMENT 

CONFERENCE+WITH JUDICIAL OFFICER+  

FILED BY:  

*TENTATIVE RULING:* 

 

Hearing continued by stipulation per letter from Marc Cefalu, Esq. dated 9/2/22. 

 
 

  

 

    

10. 10:00 AM CASE 

NUMBER: 

 MSC19-02582 

CASE NAME:  ALVAREZ VS. ANDREWS 

 HEARING IN RE:  JUDICIALLY SUPERVISED MANDATORY 

SETTLEMENT CONFERE+NCE+  

FILED BY:  



 
 

 

 

 

*TENTATIVE RULING:* 

 

Hearing dropped by Court. Case settled.   

 
 

 

 

ADDON 

 

 

    

11. 9:00 AM CASE 

NUMBER: 

 MSC18-01890 

CASE NAME:  MEAGHER VS. MANOR CARE 

 *HEARING ON MOTION IN RE:  MOTION FOR SUMMARY 

JUDGMENT OR IN THE ALTERNATIVE, SUMMARY 

ADJUDICATION 

*TENTATIVE RULING:* 

 

Before the Court is a motion for summary judgment or, in the alternative 

summary adjudication on plaintiffs’ Third Amended Complaint. The motion, 

filed by defendant Manor Care of Walnut Creek, CA, LLC, is denied. Moving 

party has failed to meet its burden to show entitlement to judgment as a matter of 

law. 

Background 

This case involves the personal injury and eventual death of Ms. Loyola 

Meagher (hereinafter “Loyola”), who was an elderly woman who suffered a 

stroke in August 2017. On September 12, 2017, after a stay at John Muir 

Medical Center, she was placed in the care of defendant, Manor Care of Walnut 

Creek, LLC (“Manor Care”) for rehabilitation and skilled nursing services. 

(Separate Statement of Undisputed Material Facts, hereinafter “SSUMF,” Fact 

No. 10 and response.) When admitted to Manor Care, Loyola had intact skin on 

her coccyx area. (SSUMF, Fact No. 14 and response.) On September 28th Dr. 

Laurie Draughon noted a wound on Loyola’s coccyx, worrying it was pressure 

related and that it would open up. (SSUMF, Fact No. 32 and response.) Dr. 

Draughon, who first saw Loyola only after the wound had developed, witnessed 

staff turning Loyola “several times.” (SSUMF, Fact No. 33 and response.) On 

October 4th a nurse noted that the wound had become “unstageable” and that a 

wound consult would be sought. (SSUMF, Fact No. 41 and response.) On 



 
 

 

 

 

October 6th Manor Care documented stool exiting Loyola’s vagina. (SSUMF, 

Fact No. 42 and response.) Loyola was discharged to the hospital on October 21, 

2017 with a pressure ulcer. (SSUMF, Fact No. 70 and response.) After surgery at 

John Muir, Loyola was transferred to another skilled nursing facility, where she 

stayed until she was discharged in July of 2018. Loyola passed away in July 

2019 from pneumonia. (SSUMF, Fact Nos. 73-76 and responses.)  

On November 21, 2019, plaintiffs, including Loyola’s successor-in-

interest, the Meagher Trust, and Mary Lowen, M.D., Teresa Meagher, and 

Donita Prakash, individually (collectively, "plaintiffs"), filed their Third 

Amended Complaint ("TAC," attached as Exhibit A to Compendium of 

Evidence in Support of Motion). In the TAC, plaintiffs allege that Manor Care 

failed to turn or reposition Loyola for the first 16 days of her stay. (TAC, ¶29.) 

According to the TAC, Loyola’s daughter was present when an aide 

“discovered” the open would on Loyola’s coccyx on September 19, 2017. (TAC, 

¶37.) Plaintiffs allege other failures as well, including that Manor Care provided 

insufficient staff, failed to respond to Loyola’s call light, help her out of bed, 

protect her skin from breaking down, and assist with feeding and nutritional 

needs. (See TAC, ¶¶31-37, 44, 68.)  Plaintiffs allege these failures, which were 

in the interest of pecuniary gain (see, e.g., TAC, ¶¶28, 32, 40, 46), led to the 

bedsore and negative effects on Loyola’s overall health, and were substantial 

factors in causing Loyola’s death. (TAC, ¶49.)  

Plaintiffs assert three causes of action against Manor Care: (1) Wrongful 

Death, (2) Elder Abuse/Neglect of a dependent adult under the Elder Abuse and 

Dependent Adult Civil Protection Act (Welfare and Institutions Code section 

15600 et seq., hereinafter the “Elder Abuse Act”), and (3) Violation of Patients' 

Rights. (See TAC.)  

Plaintiffs also sued defendant HCR Manor Care Services, LLC. Both 

defendants answered in December 2019.  

HCR Manor Care Services, LLC filed a motion for summary judgment on 

May 18, 2022. According to Manor Care’s representations to the Court, Manor 

Care also attempted to move for summary judgment at the same time, but, due to 

a mistake by the legal services company defendants employed to file the papers, 

neither the notice nor the supporting memorandum were ever filed. The 

plaintiffs, who had apparently been served, nonetheless filed opposition papers to 

Manor Care’s motion and Manor Care filed a reply. The Court understood these 

documents to relate to the motion filed by HCR Manor Care Services, LLC and, 

in a tentative ruling, noted the motion was moot due to HCR Manor Care 



 
 

 

 

 

Services, LLC having been dismissed. 

Manor Care appeared at the August 4, 2022 hearing, claiming a mistake 

by the legal services company. Manor Care requested the hearing be continued to 

allow filing of the correct documents. Plaintiffs did not oppose the continuance. 

The hearing was later continued again to allow for filing delays and pagination 

issues with several documents. The Court now rules on Manor Care’s motion, 

which requests both summary judgment and summary adjudication on the three 

causes of action against Manor Care. 

Motion and Opposition 

The motion argues that summary judgment is appropriate since plaintiffs 

cannot establish at least one element of each cause of action. In support of the 

motion, Manor Care attaches declarations by Lisa Gildred, R.N. and Bruce 

Silver, M.D., who both offer their opinions that (1) Manor Care met the standard 

of care, and (2) that Manor Care did not cause Loyola’s injuries (including the 

pressure ulcer and colovaginal fistula). Dr. Silver also opines that Loyola’s death 

was not caused by Manor Care.  

In support of the motion, Manor Care also presents a separate statement 

listing 79 purportedly undisputed facts with respect to the elder abuse cause of 

action. The other two issues for adjudication, which include the causes of action 

for violation of patient rights and for wrongful death, incorporate the facts set 

forth with respect to the first issue.  

The opposition memorandum argues triable issues exist with respect to the 

poor care administered and as to causation of the injuries. In support of the 

opposition, plaintiffs submit 40 objections to the evidence set forth in the moving 

papers, a statement of additional facts, a request for judicial notice, and multiple 

declarations. Plaintiffs respond to the SSUMF by asserting multiple factual 

disputes and incorporating their evidentiary objections. Ernest Tosh, plaintiffs’ 

expert in skilled nursing facility finances and staffing levels, states Manor Care 

staffing was insufficient in the facility under the relevant regulations, during the 

relevant period, which saved money for Manor Care. David Farrel, a nursing 

home administrator and consultant, opines Manor Care did not meet the standard 

of care, and, as a result, caused Loyola to develop a severe pressure ulcer on her 

coccyx which could have been avoided if Manor Care had met the standard of 

care. Gretchen Klein, a certified wound care nurse, states her opinion that “it is 

highly likely” Loyola’s pressure ulcer was avoidable and preventable, and that 

Manor Care’s failure to comply with the standard of care in establishing care 

plans and in turning Loyola every two hours, caused her injury. 



 
 

 

 

 

On reply, Manor Care cites California Rule of Court 3.1342(b) and argues 

plaintiffs’ failure to address the wrongful death cause of action means summary 

adjudication is appropriate as to that issue.   

Evidentiary Matters  

Plaintiffs request judicial notice of (1) certain federal regulations and (2) 

information on various official government websites referred to in the 

Declaration of Ernest Tosh. Manor Care objects to the request because the notice 

references a declaration not included in the opposition papers and also because 

the request fails to mention certain other regulations. The objections are not 

grounds to deny the request, which is granted.  

Both sides here submitted evidentiary objections. Plaintiffs’ objections 

based on hearsay and lack of foundation (objections 1-36) are sustained. 

Objections 37-40, which recite material facts instead of specific quoted evidence, 

are overruled. 

Defendants’ objections, which combine multiple statements with multiple 

grounds for objection, and fail to comply with the consecutive numbering 

requirement in Cal Rules of Court, Rule 3.1354(b), are overruled. (See Hodjat v. 

State Farm Mutual Automobile Ins. Co. (2012) 211 Cal.App.4th 1, 8 [failure to 

comply with formatting requirements are grounds for overruling objections]; see 

also Schmidt v. Citibank, N.A. (2018) 28 Cal.App.5th 1109, 1118 [same].) 

On reply, Manor Care also objects to the plaintiffs’ statement of additional 

facts submitted in support of the opposition. There is no authority providing for 

"objections" to facts; facts can only be disputed or undisputed. (See Code Civ. 

Proc, § 437c, subd. (b)(3); Cal. Rules of Court, Rule 3.1350(f)(2).) The 

objections are overruled. 

Standard  

The court properly grants summary judgment if the record establishes no 

triable issue as to any material fact and the moving party is entitled to a judgment 

as a matter of law. (Code Civ. Proc., § 437c, subd. (c).) "[T]he party moving for 

summary judgment bears an initial burden of production to make a prima facie 

showing of the nonexistence of any triable issue of material fact; if he carries his 

burden of production, he causes a shift, and the opposing party is then subjected 

to a burden of production of his own to make a prima facie showing of the 

existence of a triable issue of material fact. . . . A prima facie showing is one that 

is sufficient to support the position of the party in question." (Aguilar v. Atlantic 

Richfield (2001) 25 Cal.4th 826, 850-851, fns. omitted.) Although the burden of 



 
 

 

 

 

production shifts, the moving party always bears the burden of persuasion. (Id. at 

850.)  

Courts apply a three-step analysis. (Bono v. Clark (2002) 103 Cal.App.4th 

1409, 1431-1432.) After identifying the issues framed by the pleadings, we 

determine whether the moving party has established facts justifying judgment in 

its favor. If the moving party has carried its initial burden, we then decide 

whether the opposing party has demonstrated the existence of a triable, material 

fact issue. (Id. at 1432.) We strictly construe the moving party's evidence and 

liberally construe the opposing party's evidence (Gafcon Inc. v. Ponsor & 

Associates (2002) 98 Cal.App.4th 1388, 1402) without weighing the evidence or 

conflicting inferences. (Aguilar, supra, 25 Cal.4th at p. 856; Code Civ. Proc., § 

437c, subd. (c); Woodridge Escondido Property Owners Ass'n. v. Nielsen (2005) 

130 Cal.App.4th 559, 567-568.) 

A motion for summary adjudication under Code of Civil Procedure § 

437c(f)(1) can be granted "if it completely disposes of a cause of action, an 

affirmative defense, a claim for damages, or an issue of duty." (Code Civ. Proc., 

§ 437c(f)(1).) (See also Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 

243, 251.) A motion for summary adjudication may be made by itself or as an 

alternative to a motion for summary judgment and shall proceed in all procedural 

respects as a motion for summary judgment. (Code Civ. Proc., § 437c (f)(2).)  

Discussion 

2nd C/A: Elder Abuse 

Manor Care argues the cause of action for elder abuse has no merit 

because plaintiffs have not presented any evidence of an intentional state 

of mind under Welfare and Institutions Code, § 15657.  

It is Welfare and Institutions Code, § 15610.07(a)(1) that defines 

elder abuse as including “neglect,” the sort of elder abuse asserted in the 

TAC. (See ¶72.) “Neglect,” in turn, means either (1) The negligent failure 

of any person having the care or custody of an elder or a dependent adult 

to exercise that degree of care that a reasonable person in a like position 

would exercise, or (2) The negligent failure of an elder or dependent adult 

to exercise that degree of self care that a reasonable person in a like 

position would exercise. (Welf. & Inst. Code, § 15610.57 (a).) 

The Judicial Council of California Civil Jury Instructions (2 CACI 

3103) state what a plaintiff must show to establish neglect in violation of 



 
 

 

 

 

the Elder Abuse Act. Specifically a plaintiff must show: 

1.That [[name of individual defendant]/[name of employer 

defendant]’s employee] had a substantial caretaking or custodial 

relationship with [name of plaintiff/decedent], involving ongoing 

responsibility for [his/her/nonbinary pronoun] basic needs, which an 

able-bodied and fully competent adult would ordinarily be capable 

of managing without assistance; 

2.That [name of plaintiff/decedent] was [65 years of age or older/a 

dependent adult] while [he/she/nonbinary pronoun] was in [[name 

of individual defendant]’s/[name of employer defendant]’s 

employee’s] care or custody; 

3.That [[name of individual defendant]/[name of employer 

defendant]’s employee] failed to use the degree of care that a 

reasonable person in the same situation would have used in 

providing for [name of plaintiff/decedent]’s basic needs, including 

[insert one or more of the following:]  

[assisting in personal hygiene or in the provision of food, 

clothing, or shelter;] 

[providing medical care for physical and mental health 

needs;] 

[protecting [name of plaintiff/decedent] from health and 

safety hazards;] 

[preventing malnutrition or dehydration;] 

[insert other grounds for neglect;] 

4.That [name of plaintiff/decedent] was harmed; and 

5.That [[name of individual defendant]’s/[name of employer 

defendant]’s employee’s] conduct was a substantial factor in causing 

[name of plaintiff/decedent]’s harm. 

These elements do not include any particular state of mind. While 

Welfare and Institutions Code, § 15657 does refer to an evidentiary 

showing by “clear and convincing” evidence, as well as the state of mind 

of defendants, this reference is within the context of obtaining enhanced 

remedies. Section 15657 does not define a cause of action for elder abuse. 

As a result, Manor Care’s emphasis on section 15657 is misplaced.  



 
 

 

 

 

To the extent Manor Care attempts to obtain summary adjudication 

on enhanced remedies / punitive damages, as the opposition brief points 

out, the notice of motion and separate statement delimit the issues to be 

decided. (See Cal. Rules of Court, Rule 3.1350(b), (d); Code of Civ. Proc. 

§ 1010.) "The due process aspect of the separate statement requirement is 

self evident--to inform the opposing party of the evidence to be disputed to 

defeat the motion." (San Diego Watercrafts, Inc. v. Wells Fargo Bank 

(2002) 102 Cal.App.4th 308, 316, citation omitted.) Here, the notice and 

separate statement only specify a challenge to each cause of action (e.g., 

“The Elder Abuse Cause of Action Has No Merit”) and make no reference 

to a claim for damages. (See Code Civ. Proc., § 437c, subd. (f)(1) 

[summary adjudication can be requested as to (1) causes of action, (2) 

affirmative defenses, (3) claims for damages, or (4) issues of duty].) 

Because the notice includes a reference to causation as another basis 

for summary judgment here, the Court also notes why this argument 

would fail (notwithstanding the lack of any clear causation argument in 

Manor Care’s memorandum of points and authorities). The facts asserted 

in the TAC relate specifically to failing to sufficiently reposition Loyola. 

No undisputed fact establishes sufficient repositioning at all times while 

Loyola was a resident at the facility. Manor Care has failed to meet its 

initial burden to demonstrate entitlement as a matter of law on this cause 

of action.  

Further, plaintiffs demonstrate that triable disputes of fact exist. 

(See, e.g., SSUMF, Fact Nos. 24, 26-28, 31, 33-34, 38, 70, and responses.) 

The amount of repositioning, the extent to which Loyola was assisted with 

eating, and other sorts of precautions that were taken by Manor Care (such 

as special mattresses and utensils) are disputed. 

Accordingly, the motion must be denied with respect to elder abuse. 

1st C/A: Wrongful Death 

Manor Care argues that the “derivative” wrongful death cause of 

action lacks merit based on its argument that the elder abuse cause of 

action fails. As discussed above, summary adjudication of the elder abuse 

cause of action would be improper based on the showing made by 

defendant.  

Manor Care also argues that causation is lacking with respect to the 

wrongful death cause of action. It is true that plaintiffs did not specifically 



 
 

 

 

 

address the wrongful death argument. However, because Manor Care has 

conceded materiality of facts 1-84 by incorporating them into this issue 

(Issue No. 3 in the SSUMF), and because plaintiffs provide evidence to 

raise triable issues with respect to some of those facts, this precludes 

adjudication on the wrongful death cause of action.  

As one court has stated: 

[A] cut-and-paste approach to the preparation of a separate 

statement has its dangers for a moving party asserting multiple 

defenses “‘because the separate statement effectively concedes the 

materiality of whatever facts are included. Thus, if a triable issue is 

raised as to any of the facts in [such a] separate statement, the 

motion must be denied!’ [Citation.] […] Also, as seen below, 

relying on the same assertions of fact for all of the defenses risks the 

exclusion of a fact material only to a particular defense. 

(Salazar v. Thomas (2015) 236 Cal.App.4th 467, 475, fn. 6, citing Nazir v. 

United Airlines, Inc. (2009) 178 Cal.App.4th 243, 252 [criticizing the inclusion 

in the separate statement of nonmaterial facts for background, foundational, 

information or other purposes].)  

Defendant’s argument in the reply brief (2:23-3:8) that the failure to argue 

this cause of action should result in a concession is incorrect. California Rule of 

Court 3.1342(b), providing that a party’s failure to file a written opposition 

allows the Court to grant a motion, relates to motions to dismiss for delay in 

prosecution, not to summary judgment motions pursuant to Code of Civil 

Procedure 437c. In the context of summary judgment and summary adjudication, 

even in the absence of an opposition, or where the opposition is flawed, the 

Court cannot grant summary judgment unless the moving party meets its initial 

burden. (Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305 [summary 

judgment cannot be granted “even if the opposing party does not respond 

sufficiently or at all.”].) 

The motion is denied with respect to wrongful death. 

3rd C/A: Violation of Patient Rights 

Manor Care argues the third cause of action fails. Alternatively, 

Manor Care argues it is moot because Manor Care already paid the 

maximum statutory fine under the relevant statute.  

In their third cause of action, plaintiffs have alleged a violation of 

the Patient Bill of Rights (California Code of Regulations Title 22 



 
 

 

 

 

§72527). Specifically, plaintiffs claim Manor Care violated various state 

and federal regulations.  

Health and Safety Code § 1430 allows certain persons, including the 

Attorney General, a patient, or others, to bring an action for an injunction 

or civil damages for violations of the regulations listed in the TAC. The 

penalty against a defendant is up to $500 per day, up to five hundred 

dollars ($500) and for costs and attorney’s fees. Any agreement by a 

resident or patient to waive the right is void as against public policy. The 

facility may be enjoined from permitting the violation or violations to 

continue. The remedies specified in the statute are in addition to any other 

remedy provided by law.  

Plaintiffs have asserted “as a direct and proximate result” of the 

violations alleged in the third cause of action, “had to engage the services 

of lawyers and has incurred, and will continue to incur, legal fees and 

costs.” (TAC, ¶80.) Instead of showing that the cause of action has no 

merit, cannot be established, or that there is a complete defense to the 

cause of action (see Code Civ. Proc., § 437c (p)(2)), Manor Care argues it 

paid some of what would be due assuming the cause of action does have 

merit. This is not grounds for granting the motion, which would amount to 

a finding that the cause of action has no merit. Even if payment were 

grounds to grant the motion, plaintiffs did not cash the check indicating 

that the issue has not been resolved or rendered moot. (See response to 

SSUMF, Fact No. 84 and response.)  

The motion must be denied as to the third cause of action. 

 

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes and 

effective 9/12/22. 
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*TENTATIVE RULING:* 

 

The Court has before it a renewed motion for summary adjudication (“MSA”) 

filed by the plaintiffs/petitioners in this matter, South San Joaquin County Fire 

Authority, the City of Tracy, and the Tracy Rural County Fire Protection District 

(collectively, “Plaintiffs”). The MSA is opposed by the defendants/respondents, 

San Joaquin County Emergency Medical Services Agency and the County of San 

Joaquin (collectively, “Defendants”). 

The Court previously denied Plaintiffs’ MSA in November 2021. In bringing the 

renewed MSA, Plaintiffs contend that City of Oxnard v. County of Ventura 

(2021) 71 Cal.App.5th 1010 (“Oxnard”), which was decided after this matter 

was submitted and finalized after the Court’s order, compels the Court to revisit 

its prior order, and ultimately grant the MSA. 

Code of Civil Procedure section 437c(f)(2) poses a threshold question here; 

namely, has there been a change in the law? Section 437c(f)(2) provides, in 

relevant part, as follows: 

A party shall not move for summary judgment based on issues 

asserted in a prior motion for summary adjudication and denied by 

the court unless that party establishes, to the satisfaction of the 

court, newly discovered facts or circumstances or a change of law 

supporting the issues reasserted in the summary judgment motion. 

Thus, the Court considers that Plaintiffs have the burden, in the first instance, of 

establishing, to the Court’s satisfaction, that Oxnard constitutes a change of law. 

Plaintiffs’ brief devotes a scant half page to this, and it fails to explain how 

Oxnard is a change in existing law. A review of the Oxnard opinion reveals that 

it heavily cites and relies on Valley Medical Transport, Inc. v. Apple Valley Fire 

Protection Dist. (1998) 17 Cal.4th 747 and County of San Bernardino v. City of 

San Bernardino (1997) 15 Cal.4th 909. These cases are certainly not new. The 

Oxnard opinion construes Health and Safety Code section 1797.201, which was 

enacted in 1980. Section 1797.201 likewise is not new. Plaintiffs have not 

explained in what way Oxnard is a “change of law.” It does not question the 

precedential value or reasoning of Valley Medical or County of San Bernardino. 

Indeed, in several places, Oxnard says that Valley Medical and/or County of San 

Bernardino provide the rule of decision and control the analysis. (Id. at p. 1013 

[trial court’s decision must be affirmed because it properly applied the holding of 



 
 

 

 

 

Valley Medical]; p. 1016 [County of San Bernardino and Valley Medical 

“resolve the central issue presented in this case” … because City cannot 

distinguish County of San Bernardino and Valley Medical, City’s position fails].) 

Further, Oxnard does not suggest a new interpretation of section 1797.201; 

rather, it appears to be a straightforward application of the statute to the facts 

presented, with due consideration given to the reasoning of the Valley Medical 

and County of San Bernardino cases. The Court would be remiss not to observe 

here that this is precisely what the Court’s prior order did: it applied section 

1797.201 to the facts presented, with due consideration given to the Valley 

Medical and County of San Bernardino cases. 

Section 437c(f)(2) sets forth a threshold question: has there been a “change of 

law?” For the Court to consider the MSA on its substantive merits, Plaintiffs 

needed to convince the Court to answer that question in the affirmative; that is, it 

was Plaintiffs’ burden to convince the Court that there has been a “change of 

law.” Plaintiffs have failed to carry that burden, and so the Court need not reach 

the remainder of the MSA. 

The MSA is denied. 

 

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes and 

effective 9/12/22. 

 
 

 

 

  


